Abstract
proposals is similarly divergent. Some recommend the acceptance of a loss of democracy, some call for national self-preservation, some advocate a global democratic federation. Whereas most theories and understandings of democracy concur now on the fundamental institutional requirements for achieving democracy within a state, there is no common line on how to respond to the challenge posed by globalization. On the contrary, influential analyses and proposals tend to conflict.
The traditional instruments for the treatment of problems transcending the national framework, such as the impact of globalization on democracy, are found in international law. Accordingly, the problem may be analysed from an international law perspective. By no means, however, has a consensus been reached that international law provides suitable solutions for the critical relationship between democracy and globalization. Some even argue that globalization will lead to the demise of international law. 1 Against this background this paper provides a stocktaking from a European perspective (with a German bias) of influential scholarly positions on the basis of categorized diagnoses and proposals. In doing so, the focus is not on their 'correctness': all of the positions portrayed contain plausible accounts, observations and proposals that this article will not rate. Rather, the intention is to order these standpoints with a view to their conceptions of the further development of international law.
This project is carried out in three steps. The first step serves to outline the concepts of globalization and democracy (Section 2). The second presents important conceptions relating to the impact of globalization on the reality of democracy in a world organized around statehood (Section 3). The third step presents ideas for the protection and development of democracy in the process of globalization and relates them to conceptions on the future development of international law (Section 4). The article concludes with perspectives for future research (Section 5). This study will not discuss the phenomenon of European integration, although it is sometimes considered to be a part of the process of globalization.
Conceptual Clarifications

A Globalization
The term globalization subsumes -similarly to the related terms 'international integration' or 'de-bordering' 2 (Entgrenzung) -a number of highly disparate observations whose regular common denominator is the determination of a profound transformation of the traditional nation-state, at least in its European form. This transformation affects the democratic principle, since the nation-state has so far formed the framework for its successful realization.
The traditional European understanding of the nation-state is based on the assumption of a fundamental congruence between a people integrated by strong economic, cultural and historic bonds and its state whose main task is to organize and develop this nation. The nation-state, visualized through borders, coloured areas on maps, symbols, buildings and persons, provides the all-encompassing unity in which human life finds its place and sense. 3 In the traditional understanding the nationstate is seen as the highest form of attainment of a people bound in solidarity. It is the source of all law and the foundation and framework of the national economy (Volkswirtschaft). Only through the nation-state can the national language, the national literature, the national system of science and arts, and the national culture in general realize their full potential. The space in which most human activity occurs is thought to be defined by a nation-state's borders. A further constitutive element is the supremacy of state politics over all other societal spheres. All of these spheres are subject to political intervention, whose legitimacy stems from the democratic principle.
This understanding of the nation-state finds its legal basis in the traditional concept of sovereignty. Under international law, sovereignty protects the state against foreign interference.
4 Under municipal law, sovereignty expresses the state's supreme power and therefore its supremacy over all other societal spheres. 5 Under a democratic constitution, popular sovereignty is nothing but the realization of democracy upon which the legitimacy of all public power rests. 6 On this basis the symbiosis of the nation-state and democracy was formed; it has determined most theories of democracy, and continues to do so. 'International law governs the relations between independent States. The rules binding upon States emanate from their own free will as expressed in conventions or by usages . . . in order to regulate the relations between these co-existing independent communities or with a view to the achievement of common aims. Restrictions upon the independence of States cannot therefore be presumed': The S.S. ' The term globalization indicates developments which might undermine this symbiosis. 8 The common ground among the different understandings of globalization is the observation of a massive global increase of interaction between the same spheres of different nations, especially since the beginning of the 1990s. Globalization goes beyond the phenomenon of the interdependence of states, because it is said to lead to a partial fusion of once separate national realms, in particular the fusion of national economies into a single world economy. However, it has rarely been argued that globalization in its present form entails a development towards a fully borderless world. 9 If state borders become less important or easier to overcome in some respects and for some individuals, there is little evidence to suggest that they will ultimately become obsolete for everybody, as billion dollar profits in migrant smuggling show.
The term globalization was first used mainly by authors who critically observed the enhanced possibilities for economic actors and the emergence of global markets. However, the term made its way into the parlance of free-traders and gained favour in business circles to describe diverse forms of global contraction and the phenomenon of 'de-bordering'.
Global contraction and the decrease of the importance of borders are often ascribed to the revolution in communications and transport technologies, a development already identified by Karl Marx and Friedrich Engels. 10 The multi-faceted developments brought together under the term globalization are not, however, simply the result of a quasi natural evolution of technical inventions and applications alone. They are also the fruit of conscious political decisions which have contributed to the dismantling of various borders.
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Strengthened transnational bonds and partial fusions have led to a 'de-nationalization', which is manifested in various ways. 12 Many people have daily contact with individuals outside their nation; increasing numbers even migrate outside of their original cultural spheres in search of a better life; national economies are becoming more and more bound to a global economy; national cultures are placed in a context of a globally operating entertainment industry; and in numerous academic fields a career depends on being published in a handful of international journals. At the same time, the term globalization indicates new dangers which are not confined to a distinct territory. Such dangers extend from climate-change to financial crises to globally operating criminal and terrorist groups.
Last but not least, the term globalization stands for the proliferation of international organizations and the expansion of international law, which, depending on the conception, promote globalization, simply institutionalize it or rather try to shape a globalized world for the benefit of public welfare. 13 The increasing autonomy of international law and international organizations from the political preferences of individual states is viewed by some as a prerequisite of a system of international law that meets the challenges of globalization.
14 National law, once considered the expression of the will of a people, accordingly implements ever more international rules resulting from an international process that is necessarily different from processes under domestic constitutions.
15 National law is hereby de-nationalized. Summing up, national politics are now found to be bound by a multiplicity of legal and factual constraints originating from outside the nation-state. To the extent that national politics reflect democratic processes, globalization and democracy clash.
B What is Democracy?
On first glance it would seem that the fall of the Berlin Wall and the dissolution of the Soviet bloc resolved all fundamental issues over the core contents of the principle of democracy with respect to the organization of public power. 16 There is an almost universal and increasingly legally based consensus regarding the necessary requirements for a state to qualify as being democratic. International law, 17 comparative law 18 as well as political and constitutional theory 19 all agree upon the elements deemed necessary: officers of government must ultimately derive their power from citizenbased elections that are general, equal, free and periodic. Moreover, all public power has to be exercised in accordance with the rule of law and has to be restricted through a guaranteed possibility of change in power. 20 Even those for whom globalization alters everything do not question this understanding of democracy.
This consensus with respect to the requirements of democracy has not, however, led to a consensus on theory and premises. One still has to distinguish an understanding of democracy which takes as its starting point the people as a macro-subject (the holistic concept of democracy) from one which designates affected individuals as its point of reference (the individual, civil or fundamental rights concept of democracy, including the deliberative theory of democracy). It is likewise not decided as to whether democracy is concerned with the self-determination of a people or of affected individuals (the emphatic or emancipatory conception of democracy) or whether it simply requires effective controls over those who govern (the sceptical understanding of democracy). 21 Democracy remains an essentially contested concept. The different conceptions of democracy still lead to different results on some issues in the municipal realm, such as granting electoral rights to resident foreigners, allowing citizen participation in administrative procedures or employee involvement in decisionmaking in public or private organizations. These divergences do not, however, affect or endanger the solid consensus over the institutions and procedures required for the realization of democracy within a state.
Such a consensus does not extend to the issue as to how globalization affects the achievement of democracy and how it can be maintained in the process of globalization. In both regards, the differing conceptions of democracy result in conflicting diagnoses or proposals, neither of which command any larger support. Thus the theoretical discussion of democracy acquires its greatest relevance on the transnational level. 
Effects of Globalization on Democratic States
This discussion might eventually lead to a broadly accepted strategy for achieving genuine democratic transnational arrangements. At the moment, however, the varying conceptions collide. Often, dichotomies, such as the following, are used in an attempt 20 'Democratic government is based on the will of the people, expressed regularly through free and fair elections. Democracy has at its foundation respect for the human person and the rule of law. Democracy is the best safeguard of freedom of expression, tolerance of all groups of society, and equality of opportunity for each person. Democracy, with its representative pluralist character, entails accountability to the electorate, the obligation of public authorities to comply with the law and justice administered impartially. No one will be above the law.': Charter of Paris for a New Europe, 30 ILM (1991), 190, 194. 21 For a convincing reconstruction from the perspective of the German constitutional scholarship see Volkmann, supra note 7, 582 et seq.; see other reconstructions by Mastronardi, 'Demokratietheoretische Modelle -praktisch genutzt', 7 Aktuelle Juristische Praxis (1998) 383; Schmidt, supra note 7, at 115 et seq.
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The debate in the European Union shows that such a discussion can lead to convincing results. Following an intensive and sharp, and sometimes apparently uncompromising, debate the model of dual legitimation has become a widely agreed-upon solution. The main focus point is a dual form of representation, on the one hand through representatives of the peoples as macro-subjects (Council, European Council), on the other hand through representatives of the individual Union citizens (European Parliament).
to order the multifaceted conceptions: formal versus substantial, holistic versus individualistic, weak versus strong, liberal versus communitarian, elitist versus participatory and output-orientated versus input-orientated. 23 Yet, the main theoretical positions do not really fit within any dualist models. The situation is more complex. For this reason a more inductive approach has been chosen for the following analysis.
A Globalization as a Threat to National Self-determination
Most academic treatments of the relationship between globalization and democracy have a diagnostic character. More often than not they come to the conclusion that globalization endangers democracy in its current form. That endangerment is usually considered to arise 'behind the scenes'; unlike the danger to democracy by an authoritarian government, globalization does not intervene directly in the democratic decisionmaking process. More specifically, three theoretical positions appear to be of particular importance. 24 
Globalization as Americanization
The first position considers the developments subsumed under the term globalization as an expansion of US-American interests and lifestyles. Accordingly, globalization is little more than American hegemony. 25 In this version, globalization means the economic triumph of American neo-liberalism, which primarily benefits American enterprises, the cultural dominance of the American entertainment industry, which transforms social patterns in other nations, or the leading academic role of American universities. All of this is seen to occur in a framework of historically unprecedented American political and military supremacy. Central international institutions, especially the International Monetary Fund, the World Bank and the World Trade Organization -to a lesser extent, the United Nations -are considered agents of this development.
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This threatening scenario is based mainly on understandings of democracy that view self-determination as the be-all and end-all of democracy, whether they rest on a holistic tradition concerned with the self-determination of a people, or on a fundamental rights tradition concerned with the self-determination and self-realization of individuals. Accordingly, globalization endangers democracy because it builds up pressure to assimilate and leads to heteronomy, as a result of which the national democratic process is no longer free to shape the nation's life. This criticism of globalization is found in various -otherwise contrasting -theoretical and ideological camps. It is present within both the conservative criticism of mass culture (Kulturkritik) and the emancipatory conceptions of democracy. It is important to stress that, on this understanding, globalization does not necessarily lead to a weakening of state institutions. Few proponents of this position doubt that globalization is driven by the political power of the US.
Globalization as a Capitalist Strategy
A second critical position views globalization as capitalism's attempt to increase profits, to conquer markets, and -in particular in the Western welfare states -to reduce profit-restricting social achievements. 27 The danger for democracy lies, with regard to the Western democracies, above all in the undermining of the democratic balance attained between the opposing class interests. This position is mainly based on an emancipatory understanding of democracy, which is most prominent in European social democratic parties, 28 but it can also be of a Marxist-Leninist provenance. Representatives from developing nations often consider globalization as an extension of colonial economic dependency for the benefit of Western businesses and states. 29 This version by no means proclaims the decline of the state, which it considers instead as the most important agency for the implementation of particular interests.
Globalization as the Weakening of State Institutions
The third position lacks the immediate critical impetus of the former two. It focuses rather on the fundamental weakening of power of national institutions to shape a nation's life, resulting from the increased strength of transnationally operating groups of individuals and organizations, in particular economic actors, but also criminal organizations. These groups are seen to have moved from the national into the international realm and as having emancipated themselves -at least partially -from the political supremacy of state institutions. 30 This position views globalization much more as a spontaneous evolutionary development than do the first two. 31 Political attempts by state institutions to counter the negative aspects of globalization are judged ambivalently under this understanding. Accordingly, as opposed to the first two versions, international law and in particular international economic law are not construed as being the driving forces of globalization; rather they are seen as being capable of promoting global welfare. Nevertheless, the international mechanisms which aim to legally order the spontaneous process of globalization, including This understanding is further developed by various theoretical schools. 34 The system theory, as elaborated by Niklas Luhmann, is particularly influential in Germany; it acuminates the understanding dramatically. According to this theory the most important sectors of national societies have already been fully globalized, and a global society with a global political system (the 'international community') has been formed. However, neither the global nor the national political systems, which subsist as partial systems, are considered to enjoy supremacy over other societal spheres. 35 The demise of the supremacy of politics is a key assertion of this theoretical camp with profound consequences for democracy.
Such a dramatic diagnosis of the fundamental weakening of traditional democratic institutions is by no means limited to this theory. Also some theoreticians of international relations assert the existence of an integrated (or 'de-bordered') world in which the nation-state becomes increasingly irrelevant. 36 On the basis of a number of sociological studies, the majority opinion of the German Parliament's Enquête Commission on globalization similarly concludes that globalization causes a substantial erosion of democratic decision-making in national institutions.
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B Globalization as an Instrument of Democratization
These bleak visions contrast with optimistic accounts. There is by no means a consensus that globalization weakens the realization of the democratic principle. Rather, some see a close interaction between globalization and democratization. In this respect, it is helpful to distinguish between a school of thought focused on economic development and one based on the further development of international law. 
Globalization as the Promoter of Liberal Democracy
The first school of thought, to which the periodical The Economist and the minority of the German Parliament's Enquête Commission belong, emphasizes the positive democratic effects of free-trade and communicative freedoms. 38 It focuses on the link between global free-trade and prosperity on the one hand and the ensuing link between prosperity and democracy on the other. 39 Clearly, this conception is less concerned with political self-determination; in the liberal tradition of the democratic theory, democracy is predominantly seen as a set of institutions for ensuring the control and responsiveness of politicians and bureaucrats.
Against this background, a limitation on the leeway for national political activity due to the pressures of globalization is not considered as fundamentally negative or hostile to democracy. Rather, these pressures are seen as tending to limit the scope for unreasonable decisions of the political classes which damage the interests of the majority of consumers. 40 Moreover, democracy and fundamental rights are found to be stabilized through global publicity and global media, which loosen the grasp of authoritarian regimes on individuals.
The Constitutionalization of International Law
Similar conclusions are attained by a school of thought that asserts the advent of a 'constitutionalization of international law'. It focuses on increasingly stringent international rules which bind national governments. 41 Three observations form the core of this school: the deepening of the ethical dimension of international law, its expansion and more effective enforcement, and its partial emancipation from the will of the individual state. 42 All these developments are considered, in principle, as adequate responses to the challenges of a globalized world. The core institutions of international law are seen as increasingly effective instruments vis-à-vis dictatorial regimes and even promoters for democratic forms of government. 43 Globalization is, in principle, considered as a chance for a stronger international law to further democratic domestic institutions.
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C Globalization as a Bugaboo
The last position to be mentioned in relation to the consequences of globalization on democracy is that of the doubters. They deny that the process of 'de-bordering' has achieved such a magnitude that national institutions have seriously been affected; in consequence, globalization has so far not limited the effectiveness of democracy in Western states. This position is particularly favoured in trade-union circles. 45 It points to the fact that the European states continue to redistribute about 50 per cent of their gross domestic product. This is seen as proving that the political grasp of the state on most sectors of society continues to be tight. Decisions on redistribution of resources and security -as the core of the national political process -are considered to be taken within a national framework hardly constrained by globalization.
Strategies to Respond to the Challenge
While most studies on democracy and globalization aim at a diagnosis of their relationship, numerous researchers propose a response to the challenge that globalization presents to democracy. 46 Such proposals form one facet of the discussion about the legitimacy of international law, i.e. the rational grounds as to why international law may merit acceptance and obedience. 47 Most academic contributions regarding the protection and development of democracy in the process of globalization have not yet been developed into detailed models. Rather, they exist in a preliminary stage involving the testing of ideas on a new and by no means fully understood phenomenon. In particular, international legal scholarship in continental Europe does not yet focus on the democratic legitimacy of international law and international organizations. 49 The principle of democracy is, generally speaking, only dealt with in two respects: first, as an international legal requirement regarding a national system of government and, second, in connection with parliamentary control of foreign policy. 50 Further debate, on which this article focuses, is not yet concerned with the design of appropriate practical institutional arrangements, but rather with their conceptual foundations. Here, a classification of the various approaches is proposed with respect to their views on international law and the developments they recommend.
A State Sovereignty as a Paradigm
One approach for safeguarding democracy within the process of globalization is based on the conviction that its successful realization is only possible within a nation-state. 51 This approach is usually based on an understanding of democracy focusing on selfdetermination, be it of a holistic or of a fundamental rights (individualistic) provenance. The primary concern is the protection of and the return to the political supremacy of national democratic institutions, i.e. the protection of state sovereignty in its traditional meaning. As a result, this approach resists the transnationalization of societal spheres 49 The close connection between US international legal scholarship and the discipline of international relations leads to a more intensive perception. For a useful compilation see G. Fox and B. Roth (eds.), Democratic Governance and International Law (2000) . The latest overview is provided by the contributions in 10 Indiana Journal of Global Legal Issues (2003) 1; nevertheless, the subject is also considered by American scholars to be in an embryonic phase: Ku and Jacobson, 'Broaching the Issues', in C. Ku 
Limited International Coordination as a Paradigm
To protect the democratic state as an institution of political self-determination, this conception can lead to the demand to slow down or even reject developments which contribute to a globalization that endangers democracy. As Ernst-Wolfgang Böckenförde, perhaps the most eminent living German Staatsrechtslehrer, puts it: 'If statehood [and therefore democracy] is to be preserved, then a counter-thrust against the globalization process appears necessary in the form of a struggle for the re-establishment of the supremacy of politics in a governable space'. 53 In order to counter transnational interdependence detrimental to democracy, the development of international law must, in this view, also be slowed down or even rejected. This is especially so in so far as it supports such interdependence or affects spheres where law-making and political decision-making require maximum legitimation, particularly with regard to the redistribution of resources, security or national identity. In light of growing transnational interdependence, parliamentary control of foreign policy is not considered sufficient to uphold democracy. Due to the lack of a global demos, this understanding rejects an increase in the autonomy of international decision-making. Rather, it questions globalization as a path for increasing societal wealth and individual freedom, and accords the principle of democracy fundamental primacy.
Translated into the categories of international law, this understanding corresponds to a position that considers mere coordination 54 -rather than cooperation or even integration -as the appropriate task and gestalt for international law. 55 Accordingly, the concept of sovereignty, in the sense of a state's autonomy, forms the guiding paradigm for the development of international law. The international system should therefore aim at sovereign equality and not at its democratization. In other words, the principle of democracy translates in the international realm into the principle of sovereign equality. 
The International Law of Coordination Plus Informal Cooperation
An approach that allows for state cooperation beyond mere coordination on the basis of the above-mentioned premises advocates informality. This position is not opposed to cooperation as such, but considers processes of international legalization and autonomous international legislation as problematic under the democratic principle. 56 It prefers that cooperation, which more substantially affects democratic selfdetermination than coordination, operate outside the legal framework.
By staying outside the legal framework, cooperating national politicians retain a firm grasp on all issues even after a decision has been taken. No international norm will thus obstruct national democratic processes. This understanding puts technocratic elites operating outside the legal framework at the centre of the international political processes. 57 The G-8 process, with its profound effects on the domestic political agenda, therefore appears as a trend-setting example of international cooperation responsive to the democratic principle. 58 
Unilateralism
A third option upholding the primacy of national sovereignty, which also allows for enjoyment of the benefits of globalization, is unilateralism. 59 It is mostly held by US authors, but also appears in European thinking. 60 A democratic justification of unilateral policy can easily be given. According to the common -though not uncontestedunderstanding, the principle of democracy under a given constitution applies only to the relationship between those to whom the constitution grants power and the citizenry of that state. The effects of domestic law and policy on foreigners or other peoples consequently lies outside the ambit of this principle.
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Under this understanding, if globalization is considered desirable or inevitable, it should be shaped, where possible, according to preferences and decisions found in the national democratic process. The implementation of national interests vis-à-vis the interests of other states and foreigners can accordingly be construed as the realization of the democratic principle of the legally relevant constitution, i.e. the constitution Kahn, supra note 522, at 8. that grants power to the national government in question. Seen in this light and constitutionally speaking, George W. Bush's responsibility only towards the American people is legally relevant, and enforcing national security against Afghanistan or Iraq contains a democratic dimension.
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To be sure, not all scholars who construe democracy on this theoretical basis advocate unilateralism. There is room for different approaches if further considerations and principles are given more weight, such as peace, 63 the 'open state' 64 or respect for international law. 65 It is, however, important to see that international obligations almost by necessity lead to a constriction of democracy under this understanding.
B Cosmopolitan Law as a Paradigm
The starkest contrast to the above-mentioned approach is formulated by those who advocate cosmopolitan law, which they consider the ultimate normative objective of modernity. Such law, they argue, should be the foundation and expression of a democratic global federation or cosmopolitan democracy. Accordingly, the nation-state is viewed as a mere intermediary stage in the institutional evolution of public power. This understanding rests on a long tradition which has left its marks on international law scholarship, 66 as well as political thinking in general. 67 Its main premise is that only a democratic world federation can lay down law which shapes globalization according to the needs of humanity. The international political level must itself operate democratically in order to satisfy the democratic principle. 68 This perception usually results from a fundamental rights understanding of democracy, 69 which focuses mostly on self-determination. Only such an emphatic understanding of democracy is capable of demanding a world federation, something that many consider to be utopian.
Yet, the demand for a democratic world federation can legally be construed from the principle of democracy set out in national constitutions. If the principle is understood as requiring individual self-determination, a structural democratic deficit in the age of globalization arises. Many state measures impact upon individuals in other states. However, these persons, as non-citizens, have almost no possibility to assert their interests and preferences within the democratic process of the regulating state. Against this background, participation in and the opening up to global democratic institutions may overcome democratic deficits in national decision-making processes. Thus, the principle of democracy in the constitutions of many states can be construed as aiming towards an almost Hegelian superceding (Aufhebung) of traditional statehood.
Most recent publications on international law which envisage a world federation devote little space to the democratic principle. 71 Research in other disciplines has been much more prolific in this regard. 72 The key for democratization of the international realm is often considered to be a global institution of a parliamentarian nature. Such an institution would catalyze global democratic processes and the formation of a global public. 73 It is not uncommon for the European Union to be viewed as an example. 74 The constitutions of the established democratic nation-states are sometimes also conceived as guiding lights of a global order, albeit not as blueprints. Some authors, however, advocate new but little-defined sets of institutions in order to anchor democracy on the world plane. 75 Within the latter models, representative organs are only accorded a subordinate role.
Be that as it may, law-making under contemporary international law is considered unsatisfactory and in need of a far more solid democratic basis. Many scholars place much emphasis on transnationally operating non-governmental organizations, which they construe as the nucleus of a future democratic global public capable of animating global democratic institutions. is that the democratic nation-state is and remains the essential framework for the realization of the democratic principle as well as the pivotal point of the international system. The nation-state is considered capable of thoroughly mastering the challenge of globalization in close cooperation (including partial integration) with other states and with the aid of international organizations. 77 In the course of globalization, the nation-state has been weakened and fragmented. Nevertheless, the two core premises of a well-functioning democracy within a nation-state are considered to remain intact:
78 national elections and parliamentary institutions continue to convey a sufficient amount of democratic legitimacy and the state retains the capacity to enforce its will throughout the national society.
Under German constitutional law, the openness of Germany towards international legal regimes of a cooperative nature is constitutionally required. 79 The same is true for the European Union.
80 Such openness can also be deduced from the constitutional principle of democracy. The argument is similar to the one already presented with respect to cosmopolitan democracy. The deduction is based on a fundamental rights understanding of democracy, which not only includes citizens, but requires -in order to minimize heteronomy -that the preferences and interests of affected foreigners be taken into account. 81 Thus, international law acquires its own and specific democratic significance, unavailable to domestic law, since international law is the standard instrument for giving foreigners a voice in national law-making. 82 This school of thought distinguishes itself from that focused on state sovereignty because it does not understand openness towards international law and international policy as a disadvantage for democracy. On the contrary, according to this vision, such openness achieves a democratic potential that the closed or hegemonic state cannot attain. Loss of national self-determination is compensated through greater transnational participation.
The fundamental difference between this and the cosmopolitan school of thought lies in the fact that global democratic institutions are considered in practice futile and -as According to the preamble, the Basic Law is: '… moved by the purpose to serve world peace as an equal part of a unified Europe'; in detail see Mosler, 'Die Übertragung von Hoheitsgewalt', in J. Isensee and P. Kirchhof (eds.), Handbuch des Staatsrechts der Bundesrepublik Deutschland (1992), vol. 7, § 175, para. 14; Tietje, supra note 14, 1087. legal and political projects -normatively problematic. Following Kant, a world federation is understood as potentially despotic. 83 As opposed to the fourth school of thought (Section 4.D), state supremacy is assumed to continue over all other spheres of society. This school of thought attracts the support of most international legal scholars. Within it, two positions for determining the appropriate forum for cooperation can be distinguished: the unitarian model of legitimation and the pluralist model of legitimation.
The Unitarian Model of Legitimation
Under the first position, the democratic principle is institutionally realized only through the choices of the electorate. All public acts achieve a democratic quality only when they are either enacted (exceptionally) by the citizenry as such (through referenda) or can be traced back to the decisions of elected bodies ('chain of democratic legitimation'). 84 According to this understanding, the democratic legitimacy of international law can be improved by better parliamentary control of the executive, 85 the establishment of international institutions of a parliamentary nature 86 or referenda. The involvement of those affected or other civil actors in decision-making processes is not attributed any positive relevance for democracy by the unitarian model. Rather, it sees the democratic principle as shedding negative light on such participatory procedures, because they represent a potential threat to the democratic 'chain of legitimation'. It is this point which distinguishes this position from the one described below (Section 4.C.2): civil participation, in particular that of non-governmental organizations, cannot strengthen the democratic credentials of international law or international politics. No procedures are seen as having been developed so far whereby civil participation complies with core requirements of the democratic principle, above all the requirement of democratic equality. 87 Consequently, the democratic openness to the interests of citizens of other states is carried out procedurally via governmental cooperation as well as via international 83 bodies that are essentially controlled by national governments. Thus, the executive and technocratic character of international political processes are not viewed within this framework as problematic under the democratic principle. Moreover, further international legalization and a cautious development of international organizations towards more autonomy ('constitutionalization of international law' 88 ) do not raise concern.
The basic premise of this position is that additional international legalization and more autonomous international law-making are required in order to cope with the challenge of globalization. Accordingly, limitations on national democracy do not constitute the main legitimatory problem of international law. The focus of concern is rather the protection of the rule of law and of fundamental rights. 89 This understanding can be summarized as follows: there cannot be a democratic world federation, but there can be a world of closely and successfully cooperating democracies; it is the task of contemporary scholarship to contribute the realization of this objective. 90 
The Pluralist Model of Legitimation: Civil Society Takes Centre Stage
The second position believes that the international law of cooperation can substantially increase the democratic legitimacy of international law if new forms of civic participation are adopted. Such forms, going beyond elections and referenda, are possible avenues for the realization of the democratic principle and adequate responses to the detachment of international processes from national parliamentary control. 91 The underlying premise is that enabling the participation of non-governmental organizations (NGOs), as exponents of the international civil society, represents a prime strategy for furthering the democratic principle on the international plane. 92 At its heart there usually lies a fundamental rights understanding of democracy focused on the opportunity for participation of the individual, but this position sometimes also draws on neo-corporative theories of democracy.
The central institutional issue for the pluralist approach concerns the development of decision-making systems in such a way that civil actors can participate in international procedures and ultimately in international law-making, conveying social interests, preferences and values. This position emphasizes the need for transparency of international politics, seeing it as indispensable for effective democratic involvement of the nascent transnational civil society.
D Democracy after the Demise of the Supremacy of Politics
All of the preceding understandings rest on the premise of the supremacy of politics over other societal spheres. However, numerous scholars diagnose a loss of this supremacy, finding instead new disorder resulting from overwhelming differentiation and fragmentation. Some even go so far as to claim that the world is relapsing into a situation akin to the Middle Ages. 94 The supremacy of the nation-state over other societal spheres is said to have become substantially eroded, leading to the inability of the state to organize society effectively. Any conception which envisages the realization of democracy through the supremacy of politics is, consequently, futile and hopeless in the era of globalization.
With reference to the future of democracy, most representatives of this vision agree that democracy organized through statal procedures has lost much of its meaning. Accordingly, the political apathy of many citizens appears intuitively astute. Some even diagnose -by no means joyously -the end of democracy. 95 Public law scholarship cannot shrug off such a diagnosis. Should it prove convincing, a fundamental reorientation of constitutional scholarship and practice would be advisable, requiring for example the horizontal application of fundamental rights as an instrument for protecting individuals from infringements by other private actors. 96 Furthermore, in order for constitutional law to realize its basic principles throughout the entire society, 97 new legal institutions would have to be conceived and established.
Nothwithstanding the diagnosed demise of the supremacy of politics, there are also proposals for maintaining democracy in this new setting. They can best be described as aiming at the control of any powerful actor. Gunther Teubner asserts the formation of a new system of the separation of powers provided by separate and competing social systems. These systems in turn are seen as responding to the democratic principle through the formation of 'dualistic social constitutions'. Any such system is divided into a spontaneous sphere which allows for participation of individuals and an organizational 94 Cf. above, Section 3A3. This is a core concern of European public law scholarship.
sphere which checks the other systems. 98 It is also argued that democracy might be maintained through another radically innovative avenue, i.e. by basing new law less on decisions of public bodies, but rather having it emerge spontaneously within the international society. The prime example is the alleged emergence of legal norms as a result of the outrage of international society in response to specific situations. 99 Positions in the 'governance' debate reach similar conclusions to the extent that consensual forms for the development and implementation of policy are considered to be appropriate responses to the challenges of globalization. Given the largely fragmented international system, the consensus of large businesses, NGOs and further important actors is deemed necessary and adequate. 100 Such approaches are mostly based on models of associative democracy, 101 whereby democracy is realized through consultation among the representatives of collective interests.
Perspectives for Future Research
Scholarship provides for very divergent analyses of how globalization impacts on the existing forms of democracy and proposes different strategies for responding to the diagnosed challenges. The multiplicity and divergence of opinions should, given the diffused nature of the phenomenon and the dynamics of its development, be welcome: it protects against viewing the problem too narrowly and rashly opting for a strategy that might do more harm than good.
Clearly, the challenge of globalization to democracy is becoming the most important challenge to democratic theory -whether on a legal, political or philosophical plane. 102 Further contributions in this field should -and herein lies the central proposition of this article -strive towards transparently formulating their premises. This would make it easier to evaluate possible interpretations of current law and strategies for its development.
Yet, it cannot be expected that a consensus on an appropriate democratic theory for the transnational realm will ultimately arise. Theories sometimes die out, but are hardly ever abandoned. However, once the different positions are well understood, 98 Teubner, 'Privatregimes: Neo-spontanes Recht und duale Sozialverfassung in der Weltgesellschaft', in D. Simon (ed.), Festschrift für Spiros Simitis (2000), at 437, 447 et seq. and 'Globale Zivilverfassungen', supra note 96, at 25 et seq. 99 the pragmatic genius of legal scholarship might find institutional arrangements that would fit most theories. This is not mere wishful thinking. Two core concepts of German public law, for example, the state (Staat) and the statute (Gesetz), bridge radically different understandings of legitimacy. Public law scholarship in the form of 'dogmatic construction' has thereby contributed to laying the foundations for a widely accepted system of public law, perhaps proving the superiority of 'dogmatic' or 'formal' scholarship over legal and political theory as a means for resolving concrete issues. 103 If international law scholarship succeeded in developing similar bridging concepts, that would be no little achievement. However, in order to be heard in a globalized international law community anchored in Anglo-Saxon international law scholarship, good ideas will probably not suffice. The largely isolated international lawyers of continental Europe also need a common organizational platform, which might be provided by the recently established European Society of International Law.
